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Further, amounts such as stamp duty and other acquisition costs that would constitute
incidental costs should also form part of the cost base and the reduced cost base of the
Asset for the SMSF Trustee.

If more than one CGT asset is acquired, then the cost base and reduced cost base will
have to be determined for each CGT asset.

There may be different outcomes if the ATO forms the view that the SMSF Trustee is not
absolutely entitled to the Asset. CBA intends to continue to pursue a product ruling to
confirm absolute entitiement.

4.2 Disposal of the Asset

If the Custodian or the SMSF Trustee disposes of the Asset to a third party, then this
should give rise to a CGT event. The taxation consequences of a disposal will depend on
whether the SMSF Trustee is in the Accumulation Phase or the Pension Phase.

(a) Accumulation Phase

If the SMSF Trustee is in the Accumulation Phase, then a capital gain or capital loss
should arise depending on whether the capital proceeds received are greater than or less
than the cost base or reduced cost base of the Asset.

As SuperGear has been structured so that the SMSF Trustee should be absolutely
entitled to the Asset as against the Custodian, the cost base of the Asset for the SMSF
Trustee should be equal to the amount originally paid to the vendor plus certain incidental
costs incurred in relation to the acquisition or disposal of the Asset /ess any deductions
claimed under Division 43 (capital works) with respect to the Asset.

In addition, in the view of the ATO (based on a number of public rulings) if the Asset is
disposed of and the proceeds from the disposal are not sufficient to repay the Loan, then
the cost base and reduced cost base of the Asset may be reduced under s.110-45(3).
The practical effect of this should be that any capital loss arising from the disposal of the
Asset will be reduced by any shortfall.

If the Asset has been held for more than 12 months, then a SMSF Trustee that is a
complying superannuation entity should be entitled to the CGT discount of 33 1/3% if a
capital gain arises.

(b) Pension Phase

Property, including the interest in underlying property held by the Custodian, will be
capable of satisfying s.295-385(3) where the relevant conditions are satisfied. Further
such property will be capable of benefiting from the alternative segregated current
pension asset classification pursuant to s.295-385(4). If the Asset is a segregated current
pension asset, any capital gain arising from the disposal of the Asset will be exempt on
the basis that it is not non arm’s length income or a contribution under Subdivision 295-

4.3 Change of trustee

A change in the trustee of the Custodial Trust should not give rise to any CGT
consequences for the SMSF Trustee.

5 Loan

Subject to the comments below, while the SMSF Trustee is in the Accumulation Phase,
interest paid in relation to the Loan should be a deductible expense for the SMSF Trustee
under s.8-1.

Where it is expected that assessable income will be derived by the SMSF Trustee via the
Asset, any interest paid in relation to the Loan by the SMSF Trustee should be deductible
under s.8-1 as incurred by the SMSF Trustee, provided that the SMSF Trustee is not in
the Pension Phase. Where the interest outgoing exceeds the assessable income
derived, then interest should be deductible under s.8-1 provided that there is not an
independent pursuit of some other objective other than deriving assessable income.
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The capital protected borrowing rules in Division 247, which may treat part of any interest
expense which is reasonably attributable to the cost of capital protection as non-
deductible, should be of no application to the Loan on the basis that the “protected thing”
is not a share, a unit in a unit trust or a stapled security.

Section 26-80, which applies to borrowings to fund superannuation contributions, should
not apply to the Loan.

Finally, as the interest on the Loan should be deductible under s.8-1, s.51AAA should
have no application to interest on the Loan.

Income and expenses in relation to the Asset
General

From a practical perspective, whilst the SMSF Trustee is in the Accumulation Phase the
SMSF Trustee should include the rental income derived from leasing the Asset in its
assessable income and claim a deduction for expenses associated with owning the Asset
and expenses relating to the Loan.

The SMSF Trustee should closely monitor whether the Custodial Trust is entitled to any
deductions, and if this could cause a loss to arise in the Custodial Trust for income tax
purposes, which cannot be distributed to the SMSF Trustee — trust losses may, subject to
the trust loss rules, be used against income derived in subsequent income years by the
Custodial Trust (being the trust over the SMSF Trustee’s Asset). This is because,
technically, any rental income is derived by the Custodial Trust, and Division 6 will apply
in determining the net income of the Custodial Trust to which the SMSF Trustee is
presently entitled. Importantly, as discussed in section 5 above, the SMSF Trustee is
entitled to any interest deductions.

CGT Event E4, which generally applies to so-called tax-deferred distributions, should be
of no application to the SMSF Trustee.

Expenses

Expenses incurred in relation to the Asset that are of a revenue nature (such as land tax,
council rates, the Asset Manager’s fee) and that are commonly related to rental
properties should be deductible for the SMSF Trustee.

Any fees and expenses incurred in relation to the Loan (such as the Establishment Fee)
should be deductible under s.25-25.

Division 40
Under Division 40, a deduction is available equal to the decline in value for an income
year of a “depreciating asset” that the entity “held” for any time during the income year,

subject to s.40-25(2) which provides that the deduction is reduced if the asset is used for
a purpose other than a “taxable purpose”.

Depreciating assets (being an asset other than land which has a limited effective life and
can reasonably be expected to decline in value over the time it is used) may either be
acquired when the Asset is purchased or during the ownership of the Asset.

Generally, where there is a legal owner and an equitable owner of a depreciating asset, it
is the legal owner that is taken to hold the asset. The legal owner is the Custodian as
trustee of the Custodial Trust. However, if it is reasonable to expect that the SMSF
Trustee will become the holder or that the depreciating asset will be disposed at the
direction and for the benefit of the SMSF Trustee, then the SMSF Trustee rather than the
Custodial Trust may be the holder of the depreciating asset.

Importantly, if it is the Custodian (on behalf of the Custodial Trust) rather than the SMSF
Trustee that is taken to hold the depreciating asset, then a “balancing adjustment” should
occur if the depreciating asset is transferred from the Custodian to the SMSF Trustee.
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Division 43

The Custodial Trust may be entitled to a deduction under Division 43 for certain capital
works incurred in relation to the Asset.

Limited recourse features of the Loan and Indemnity

Where the Loan is not repaid in full by the SMSF Trustee due to the limited recourse
features of the Loan:

. Under the limited recourse debt rules in Division 243, an amount of assessable
income may arise if the actual capital allowance deductions exceed the capital
allowance deductions that would have arisen if the expenditure was reduced by
the unpaid debt.

. A debt forgiveness for the purposes of the rules in Schedule 2C may arise.
Under the commercial debt forgiveness rules, certain tax attributes may be
reduced if the consideration paid by the SMSF Trustee in respect of the debt
forgiveness is less than the market value of the Asset at the time of the debt
forgiveness.

. Based on ATO views, the cost base and reduced cost base of the Asset may be
reduced. Practically, this means that any capital loss may be reduced.

. Any amount paid by a SMSF member to CBA under the Indemnity should not
constitute a contribution by the SMSF member to the SMSF, and the SMSF
member should not be subject to the non-concessional contribution limits in this
regard. This is on the basis that any Indemnity payment by a SMSF member to
CBA should not be characterised as extinguishing a liability of the SMSF
Trustee.

The rules that can apply if the Loan is not repaid in full are complex, and you should seek
your own advice in such circumstances.

Non-arm’s length income

Provided that all dealings between parties are at arm’s length (including the acquisition of
the Asset and the leasing of the Asset), SuperGear, including any Indemnity given by a
SMSF member to CBA, should not cause the non-arm’s length provisions, which can
cause income to be taxed at 45%, to apply to a SMSF Trustee.

Part IVA

Whilst the application of Part IVA must be considered having regard to the individual
circumstances of each SMSF Trustee, we consider that Part IVA should not apply where
SuperGear is entered into by a SMSF Trustee for the purpose of acquiring an asset to
fund SMSF member’s superannuation benefits.

TFN / ABN withholding

A SMSF Trustee may, if they choose, notify the Custodian of their Australian Tax File
Number (TFN) (or Australian Business Number (ABN) in certain circumstances) or a
relevant exemption.

If a TFN, ABN or exemption notification is not provided to the Custodian, then tax may be
deducted from cash distributions to the SMSF (whether paid directly to the SMSF or used
by the Custodian or Property Manager to pay expenses). The current rate of withholding
will be 46.5% of the payment.

A SMSF Trustee should be entitled to claim an income tax credit/refund (as applicable) in
respect of any tax withheld in their income tax returns.

GST

CBA'’s supply of the Loan to the SMSF Trustee will be an input taxed supply and will not
be subject to GST.
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In our view, the Custodian’s holding of the Asset on bare trust for the SMSF Trustee
means that for GST purposes, the SMSF Trustee (rather than the Custodian) is the entity

that:
. makes the acquisition of the Asset and related acquisitions;
. makes the supply of the Asset by way of lease after it has been
acquired; and
. makes the supply of the Asset to third parties.

The GST treatment of such supplies and acquisitions will depend on the nature of the
Asset being supplied and the circumstances pursuant to which it is supplied.

The Establishment Fee, Product Maintenance Fee, Loan Service Fee, Administrative Fee
and any fees on the conclusion of the Loan should not be subject to GST. However, the
Financial Planning Fee will be subject to GST.

Shayne Carter

Director

Greenwoods & Freehills

Yours sincerely
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